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Cincinnati, Ohio 45202 Novennber 15, 2004 


RESPONSE 

Comnnissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

This responds to the Office Action nnailed July 1 3, 2004. The 
Examiner indicates that claims 1-62 are pending, and that claims 1 1, 19, 30, 38, 
50, 53-55 and 62 are withdrawn from consideration at this time. The Examiner 
further indicates on the Office Action cover sheet that claims 1-10, 12-29, 31-37, 
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39-49, 51, 52 and 56-61 are rejected. However, Applicants' counsel notes that 

independent claim 56, while indicated as being rejected on the cover page of the 

Office Action, is not nnentioned in any rejection contained in the body of the Office 

Action. Therefore, the basis for the Examiner's rejection of claim 56 is not of 

record and, if the Examiner maintains such a rejection, explanation of the rejection 

should be given in the next Office Action, which should be made non-final. 

The Rejection of Claims 1-9. 14-28, 32-37. 39, 42-49, and 52 Under 35 U.S.C. § 
102(b) 

Of these claims, claims 1, 20, 42 and 46 are independent. Each of 
these independent claims specifically recites an "internal core portion" adapted to 
be inserted "transversely into the vessel." Each of these independent claims 
further sets forth additional detailed structure in combination with the internal core 
portion which allows the clamping device to be clamped and sealed against the 
vessel of a patient during a surgical procedure once the core portion is inserted 
transversely into the vessel. 

The Examiner relies on the Fogarty patent and states that Fogarty 
discloses "a clamping device that is capable of occluding a vessel during a surgical 
procedure comprising an internal core portion (V) having a distal end and surfaces 
adapted to be inserted transversely into a vessel/' This statement by the Examiner 
is not understood and is not based on a rational interpretation of the Fogarty patent 
as compared to the relevant claim language. The so-called "core portion" (V) of 
Fogarty is, in fact, the vessel itself which is being clamped by the clamping pads 30 
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as Clearly shown on the face of the Fogarty patent (Fig. 1 ). The claimed "internal 
core portion" cannot be properly interpreted to read on the vessel of a patient. 
Clearly, the claimed internal core portion is a part of the device which is actually 
inserted into the vessel of the patient. Moreover, it is improper for a device claim 
to set forth a body part of a human being as a positive claim limitation. Therefore, 
even if Applicants had intended for the "internal core portion" to read on a body 
part of the patient, this would not have been legally proper. Moreover, it is 
improper for the Examiner to interpret a claim in a manner which is legally 
impermissible. As the Examiner's rejection is clearly not based on any fair and 
reasonable interpretation of the claims in view of the Fogarty reference, the 
rejection under 35 U.S.C. § 102(b) should be withdrawn. 
The Refections Under 35 U.S.C. § 103(a) 

Applicants' counsel further notes the rejection of various dependent 
claims as allegedly being unpatentable over Fogarty in view of either Hung et al. 
(U.S. Patent No. 6,413.228) or Palti et al. (U.S. Patent No. 5,624,454). 
Applicants' counsel respectfully submits that the secondary references to Hung et 
al. and Palti et al. fail to cure the basic deficiencies of Fogarty as discussed above. 
Namely, these secondary references fail to disclose the use of an internal core 
portion which is adapted to be inserted transversely into a vessel and then clamped 
externally and sealed in accordance with the claimed structure and methods. For at 
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least these reasons, the rejections under 35 U.S.C. § 103(a) should also be 
withdrawn. 

If the Examiner believes any matter requires further discussion, the 
Examiner is respectfully invited to telephone the undersigned attorney so that the 
maner may be promptly resolved. 

Applicants do not believe that any fees are due in connection with this 
response other than the extension fee. However, if such petition is due or any 
other fees are necessary, the Commissioner may consider this to be a request for 
such and charge any necessary fees to deposit account 23-3000. 


Respectfully submitted, 

WOOD, HERRON & EVANS, L.L.P. 



2700 Carew Tower 
441 Vine Street 
Cincinnati, OH 45202 
(513) 241-2324 
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